
What perfects best interest
With minimal cost
While serving dual masters
With zeal, yet loyalty to both?

—Riddle of the Dependency Sphinx

We come to the problem like prospectors bitten by California gold-rush
fever, Jason in search of the Golden Fleece, Alice for the elixir,
Dorothy for Oz. If only we could answer the riddle, find the Golden

Fleece, mix the magic elixir, or decipher the dependency Rosetta Stone we might
be able to solve our perplexing dilemma: How can California provide children
caught in the child abuse legal maelstrom with advocates who are competent, who
balance zealousness, the child’s best interest, and judicial economy, and at a cost
the taxpayers are willing to bear? Hundreds of dedicated juvenile law experts, law
professors, judges, the California Judicial Council, and bar associations have
attempted, but failed, to solve the riddle. 

This article will discuss the current status of children’s representation in Cali-
fornia dependency cases, delineate some of the causes for our failure to deliver
needed representation, and, it is hoped, provide a few clues to the enigma we face.
Those who claim to do more are selling snake oil, promising to turn lead to gold,
or to extract sunbeams out of cucumbers. However, rational debate regarding
child abuse in general, and children’s best interest in particular, is extremely diffi-
cult to realize because of the personal histories and passion which people bring to
the discussion. 

Anyone who has been involved for long with the dependency system knows
that attitudes and emotions regarding the best interest of children are colored by
one’s past experiences, which often generate unconscious biases, stereotypes, and
generalizations. As early as 1981 the U.S. Supreme Court in Santosky v. Kramer1

noted the subjectivity of the dependency system: 

[I]mprecise substantive standards [are employed] that leave determinations unusu-
ally open to the subjective values of the judge. [citation omitted] In appraising the
nature and quality of a complex series of encounters among the agency, the parents,
and the child, the court possesses unusual discretion to underweigh probative facts
that might favor the parent. Because parents subject to termination proceedings are
often poor, uneducated, or members of minority groups … such proceedings are
often vulnerable to judgments based on cultural or class bias. 
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California children who find themselves swept up

in the child dependency legal maelstrom are fre-

quently being denied competent and zealous advo-

cates because of the often diametrically opposing

objectives of dependency judges, social workers,

children’s counsel, the Judicial Council, and the

Legislature. 

This article discusses how the politics sur-

rounding California Welfare and Institutions Code

section 317, which gives juvenile court judges dis-

cretion to appoint counsel for children in depend-

ency cases, has created a dysfunctional system.

First, many attorneys are financially pressed to

handle excessively large caseloads. In addition,

many courts have contracted with the “lowest-

bidder” panel of “quasi-governmental” attorneys to

provide blanket representation for children. Final-

ly, the Legislature and the Judicial Council have

promulgated several statutes and rules of court

that often place children’s counsel in positions

directly violating client loyalty, zealousness, and

competence. The author suggests that those tradi-
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Perhaps the greatest triumph of subjectivity over empirical evidence is the fear
of providing abused children with zealous advocates who owe those children the
identical loyalty and confidentiality owed to adult clients. Some states have avoid-
ed the issue of providing zealous advocates by appointing nonlawyer court-agent
guardians ad litem who offer children neither zealous representation nor confi-
dentiality, or by handcuffing appointed attorneys with the overarching duty of
protecting child clients, which often extinguishes zealousness, confidentiality, and
loyalty. But in the thousands of pages of law review articles, cases, and legislative
histories regarding children’s advocacy that I have read, not once has anyone
offered an empirical cost-benefit analysis supporting the necessity of deleting zeal-
ousness, loyalty, and confidentiality from the lexicon of children’s lawyers. We
hypothesize about worst-case scenarios in determining the ambit of dependency
law: What if, for example, a child informs her attorney that in fact she was abused
and there is a chance that if she returns home, which is her preference, she might
be harmed again? In this hypothetical, in order to avoid a possibility of future
harm, we genuflect toward protection and quickly forsake the traditional lawyer-
client relationship by not advocating for her preference. But how real is the threat
of harm, and how often is harm likely to occur? For instance, consider the 1997
modification to California Welfare and Institutions Code section 317(e), which
forbids attorneys from arguing their competent child client’s stated preference to
the court in certain circumstances:

Counsel for the minor shall not advocate for the return of the minor [to her home]
if, to the best of his or her knowledge, that return conflicts with the protection and
safety of the minor.2

What if we apply a Learned Hand cost-benefit analysis to section 317(e) to
determine whether abrogation of the traditional attorney’s obligation to argue a
client’s stated preference was necessary to perfect this legislative attempt to pre-
vent the possibility of future harm to the child?3 First, the statute does not speci-
fy what quantum or type of danger triggers the attorney’s duty to remain silent4

and not zealously argue the child’s wishes. Under a Hand analysis, the severity of
injury could range from the threat of death or serious bodily injury to mild psy-
chological harm that might have an evanescent detrimental effect upon the child.
In addition, section 317 does not require an analysis of the injury’s likelihood as
a component of the attorney’s decision about abandoning his client’s right to zeal-
ous advocacy. Must the attorney reasonably believe that there is a remote chance
of further injury, that injury is more likely than not, or that the evidence indicates
that injury is likely to occur if the child is returned home? The statute does not
guide the attorney regarding when the likelihood or the severity of injury triggers
the statutory obligation not to argue the child’s preference. However, since the
child’s attorney may be found civilly liable for injuries occurring after the child is
returned home, children’s counsel are likely to apply the statute in contexts that
do not significantly threaten the child’s safety, thus needlessly depriving children
of zealous advocacy.

But there are many other variables regarding likelihood of injury that must be
considered under a Hand test or under any rational determination of the need to
radically alter the attorney-client relationship. First, it is unlikely that the attor-
ney’s closing argument will be dispositive in light of all the evidence presented by
the State and the parents regarding the best interest of the child. Second, the
dependency system is like no other area of California law. The following special-
ized rules of evidence, procedure, and discovery significantly lighten the State’s
burden in demonstrating that the petition should be sustained:

tional attorney-client principles should apply to

the attorney-child client relationship to ensure

that children’s dignity, privacy, and right to com-

petent representation are not sacrificed for multi-

ple visions of the child’s best interest or for specu-

lative fear of future injury. ■
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1. Under section 319, at the detention hearing, the county
need only present a prima facie case that the child
comes within section 300 jurisdiction and that the
child should not be released to his or her parents; 

2. Pursuant to section 355.1, if the court determines that
the child’s injuries “would ordinarily not be sustained
except as the result of the unreasonable or neglectful
acts or omissions of either parent … that evidence shall
be prima facie evidence … that the minor is a depend-
ent child.” This presumption shifts the “burden of pro-
ducing evidence” to the parents and/or child and oper-
ates like a res ipsa loquitur instruction in a tort action;

3. Section 355 substantially liberalizes the civil law
hearsay rule and permits the introduction of hearsay
contained in social worker reports even if the minor
declarant possesses neither truth competency when the
statement was made nor testimonial competency at the
time of the dependency hearing;5

4. The burden is on the parent and/or child to produce
hearsay declarants contained in the government’s
reports.6 In fact, the California Supreme Court, in In
re Malinda S.,7 determined that “due process does not
require that the county … call all witnesses mentioned
in the social study.”8 Thus, the burden of calling
hearsay declarants contained in the county’s reports is
shifted to the parents and/or child;

5. Pursuant to section 361.5(b), the Legislature has con-
tinually added to the catalog of cases in which the
county can demonstrate that reunification services
should not be granted, thus expediting termination
and eliminating parents’ or children’s ability to demon-
strate that changed circumstances have cured the
defects that initially led to dependency;

6. Pursuant to section 366.21(f ), the period between the
removal of the child and the permanency planning
hearing has been shortened to 12 months;

7. Under section 366.21(e), a parent’s failure to partici-
pate regularly in court-ordered treatment programs
“shall be prima facie evidence that return [of the child]
would be detrimental”; and, finally,

8. Unlike in ordinary criminal and civil cases, the court
can force the parents to testify and waive their Fifth
Amendment privilege against self-incrimination by
granting them immunity pursuant to section 355.1(d),
which holds that “[t]estimony by a parent, guardian,
or other person … shall not be admissible as evidence
in any other action or proceeding.”9

Therefore, in light of the special presumptions, liberal
admissibility rules, and compelled testimony, it is

extremely likely that the court will discover the dangerous
conditions that led the county to file the petition, and it
is more likely than in almost any other action brought by
government agents that the county will prevail in having
its petition sustained. Since the judge is likely to discover
almost all relevant facts concerning the alleged abuse
because of the dependency court’s liberal admissibility
rules, and because the court will have heard from numer-
ous other parties regarding the child’s best interest, if the
child’s counsel fails to zealously argue the child’s prefer-
ence, that omission will likely be determinative.

But even in light of the remote chance that the child’s
attorney will be effective in having the court adopt the
child’s preference, section 317(e) provides only one dras-
tic remedy, abrogation of the child’s right to a zealous
advocate, for all cases involving even speculative future
injuries to children. Under a Hand cost-benefit analysis
the statute imposes an excessive burden for avoiding the
possible harm. In those dependency cases in which the
child’s attorney discovers evidence from which he or she
determines that there is a slight chance of serious harm or
a likelihood of insubstantial harm to the child, Leonard
Hand would conclude that, “overall … welfare would be
diminished rather than increased by incurring a higher
accident-prevention cost in order to avoid a lower acci-
dent cost.”10 Or, put more aptly, a lawyer’s silence even in
cases of speculative minor future injury, results in the
child’s needless loss of the one adult in the proceeding
who can advocate his or her position to the court. Of
course, it is easy to modify section 317’s overbreadth by
merely defining the seriousness of the future injury to the
child and by establishing the degree of certainty of the
injury occurring. For instance, one slight modification
might be: “Counsel for the minor shall not advocate for
the return of the minor if, to the best of his or her knowl-
edge, that return conflicts with the protection and safety
of the minor, because of the likelihood that the child will
suffer serious physical or emotional abuse or neglect.”

As the illustration of the overbreadth of section 317
demonstrates, it is important to keep in mind from the
beginning that much of the genesis of dependency law has
been politically reflexive to child tragedies rather than
reflective and analytical. Such dramatic changes seldom
consider the systemic and/or synergistic effects upon the
entire dependency process. 

C A L I F O R N I A’ S  D I S C R E T I O N  TO
D E F I N E  T H E  AT TO R N E Y – C H I L D
C L I E N T  R E L AT I O N S H I P

Because most courts routinely appoint counsel for chil-
dren who are the subject of a dependency petition, few
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California lawyers or trial courts consider whether these
children are entitled to the appointment as a matter of
due process.11 If appointment is mandated by due process,
then the Legislature’s prerogative to modify the traditional
attorney-client relationship is substantially circumscribed;
defining counsel as other than a zealous and loyal advocate
within the bounds of confidentiality might not satisfy
constitutional scrutiny. 

The pivotal case on the Fourteenth Amendment’s due
process right to counsel is still Lassiter v. Dep’t of Social
Services.12

Lassiter held that the Fourteenth Amendment due
process clause creates a presumption for the appointment
of counsel for indigents only when their physical liberty
may be constrained. Although the court noted that under
a case-by-case analysis parents may be able to rebut the
presumption and demonstrate that loss of their First
Amendment right of association with their child requires
appointment of counsel, a parent must prove that he or
she has a right to counsel under Mathews v. Eldridge.13

Mathews established a three-prong balancing test for ana-
lyzing due process questions: (1) the private interest at
stake, (2) the governmental interest, and (3) the risk of
error or injustice.14

In Lassiter15 the Court noted that although the loss of
the right to rear one’s child is a fundamental loss, it is not
equivalent to losing one’s liberty. However, when Mathews
is applied to child victims in dependency cases, a different
result might be reached. Children do not just lose com-
panionship with parents when they are temporarily or
permanently removed from home. “For a child, the con-
sequences of termination of his natural parents’ rights
may well be far-reaching. In Colorado [and in most juris-
dictions], for example, it had been noted: ‘The child loses
the right of support and maintenance, for which he may
thereafter be dependent upon society; the right to inherit;
and all rights inherent in the legal parent-child relation-
ship, not just for [a limited] period … , but forever.’ [cita-
tion omitted] Some losses cannot be measured.”16 In fact, in
California, termination severs all rights, responsibilities,
and relationships between the parents and the child.17

However, unlike the parent who loses custody of the
child, the child’s physical liberty is severely implicated in
dependency actions, often to the detriment of the child.
Santosky not only recognized that dependency actions
implicate “important liberty interests of the child,” but
also that the child may be placed at risk by state interven-
tion: “Even when a child’s natural home is imperfect, per-
manent removal from that home will not necessarily
improve his welfare. ‘[C]oercive intervention frequently
results in placing a child in a more detrimental situation

than he would have been in without intervention’ ” (italics
added).18

A state’s mandated separation of a child from his or her
parents based upon a best-interest-of-the-child rationale is
analogous to an involuntary mental health commitment
in many ways. Both types of interventions are mandated
in order to protect and benefit the child, both result in the
physical separation of the child and often the placement
of the child in an unfamiliar environment, in both the
state acts in its parens patriae capacity, and both normally
involve a determination of appropriate therapy and social
services for the child. In Parham v. J.R.19 the Supreme
Court noted that although a voluntary mental health
commitment by the state of one of its minor wards was
not a loss of liberty equivalent to the incarceration of
delinquents, nonetheless such commitment was a serious
deprivation of liberty that required significant due process
protections, such as detailed fact investigation by a neutral
expert prior to institutionalization and independent peri-
odic reviews. 

The California Supreme Court had reached a similar
conclusion regarding the liberty deprivation of children
voluntarily committed by their parents a year earlier in In
re Roger S.20 Although Parham did not consider whether
the mentally committed child had a right to court-
appointed counsel, Roger S. determined that the liberty
deprivation was so significant that it required the appoint-
ment of counsel for a child at the precommitment hear-
ing, and that parents could not waive their child’s due
process rights if the child was 14 or older.21 There is thus
a strong argument that dependent children, because they
are similarly situated with children who are committed to
a mental health facility, are entitled to the appointment of
counsel under the due process clause.22 Therefore, under
the first prong of the Mathews test, children’s liberty inter-
ests are more implicated by dependency proceedings than
parents’ because the judicial proceedings affect both the
children’s physical liberty and First Amendment right to
association. 

The second prong of the Mathews balancing test
involves an examination of the governmental interests
involved in the proceeding. Lassiter noted that the state
has several interests in dependency proceedings, including
the best interest and protection of children, an “interest in
an accurate and just decision,” and “the expense of
appointed counsel and the cost of the lengthened pro-
ceedings his presence may cause.”23 However, Lassiter
noted that even though fiscal concern is important, “it is
hardly significant enough to overcome the private inter-
ests as important” as a parent-child relationship.24 The
California Legislature has already determined that
appointing counsel for children in dependency cases is
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important; section 317(c) mandates appointment of
counsel for children if the court determines that the
minor would benefit from it. Thus, California has already
determined that appointing counsel is in the best interest
of children and that public funds should be used to pay
for the representation. Therefore, the second prong of the
Mathews test is satisfied in California.

The final prong of the Mathews balancing test is the
risk of error or injustice if the asserted procedural due
process is not provided. The Lassiter court identified a
number of variables to be considered in determining
whether the risk of error is great. First, the court must
determine whether expert medical or psychiatric evidence
will be presented.25 Since parents are not likely to have suf-
ficient education to cross-examine experts or to present
affirmative and/or rebuttal evidence, counsel in such cases
could make a significant difference. A child’s plight is
obviously much more severe than a parent’s in cases where
expert evidence is presented. In fact, because children
usually lack the education or experience to cross-examine
any witness, the presumption under the Mathews test
should be that the presentation and rebuttal of evidence 
is too complicated for children to perform competently.
Therefore, in many cases in which parents might not 
be entitled to the appointment of counsel under the Four-
teenth Amendment due process clause, an opposite result
would be reached if those cases involved the appointment
of counsel for children who were the subject of the
petition.

A second variable in determining the risk of error is
whether the Department of Social Services (DSS) is rep-
resented by counsel, since in some jurisdictions social
workers represent the department.26 In virtually all Cali-
fornia counties the department is represented by legal
counsel in dependency court, usually by either county
counsel or the district attorney.27

A third factor is whether the charges in the dependency
petition might give rise to a criminal action. Although
most children appearing in dependency court are victims,
it is possible that a petition will be based upon a parent’s
failure to prevent a sibling from abusing another sibling.
In such situations the child could be charged with a delin-
quency violation pursuant to section 602. 

Next, the court should determine whether the case
involves “specially troublesome points of law” such as
hearsay.28 Often dependency cases will involve complex
hearsay issues that also involve questions of a witness’s
competency to testify and the admissibility of hearsay
statements that might have been made when a child wit-
ness lacked truth competence.29 Finally, the court should
consider the substantiality and weight of the evidence.30

It is clear that if the Supreme Court applies a Las-
siter/Mathews test in determining whether the Fourteenth
Amendment requires the appointment of counsel for chil-
dren in dependency cases, children will often be entitled
to court-appointed representation in cases in which par-
ents might not be entitled. But the problem in California
is that because trial courts usually appoint counsel for
minors, children’s counsel rarely, if ever, ask for a Lassiter
hearing.

The failure of counsel to make a Lassiter record under-
mines the child’s rights in a number of ways. First, if the
child’s counsel is appointed under Lassiter, rather than
section 317, the child will be entitled to a traditional
attorney-client relationship, not one modified through
legislative changes like section 317(c), prohibiting the
minor’s counsel from arguing the child’s stated preference
if it might jeopardize the child’s safety. In addition, the
standard of review for an issue of counsel’s incompetence
will be much more in favor of the child if counsel is
appointed under Lassiter rather than pursuant to section
317(c).31 Finally, if counsel is appointed pursuant to Las-
siter, the trial court will not have discretion to relieve the
minor’s counsel during the dependency hearing based
upon the court’s determination that the child will no
longer benefit from the appointment.32

Therefore, if a child is appointed counsel pursuant to
Lassiter, California would probably be precluded from
modifying the traditional zealous attorney-client relation-
ship in a manner inconsistent with U.S. Supreme Court
decisions. Attempts, such as those contained in section
317(c) to transform the child’s attorney into a
quasi–guardian ad litem by stripping the attorney of tra-
ditional notions of zealousness, would probably run afoul
of the appointment-of-counsel guarantees under the fed-
eral due process clause.

T H E  C U R R E N T  S TAT U S  O F
D E P E N D E N C Y  C O U RT
R E P R E S E N TAT I O N  I N  C A L I F O R N I A

Any specialized California dependency statutes, rules of
court, or codes of professional conduct are controlling in
the definition of the attorney–child client relationship
only to the extent that Lassiter and the Fourteenth
Amendment do not constitutionally compel the appoint-
ment of counsel. It is in those cases where Lassiter is inap-
plicable that we must analyze California law.

CALIFORNIA  DEPENDENCY L AW UP TO 1996

From 1989 until 1996 legislative activity regarding the
nature of the attorney–child client relationship in Califor-
nia child dependency actions remained relatively static.33
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During that period various agencies and private attorneys
represented children, and the focus was on what level of
conflict of interest between the child and his or her attor-
ney would require substitution of counsel.34 Further, only
one California case prior to 1996 specifically analyzed the
child’s right to a zealous advocate. In In re Richard H.,35

the court found that there was not an actual conflict of
interest when the DSS’s attorney, who also represented the
minor, did not recommend family reunification. Both
counsel and courts have mistakenly interpreted Richard
H. as precedent for the proposition that children’s counsel
have no traditional attorney-client obligation to argue the
child’s stated preference if the child’s counsel does not
consider it to be in the child’s best interest.36 However, not
only was that not the issue litigated in Richard H., but the
facts of that case also would not even support such a hold-
ing, because the child was only 19 months old and the
record does not indicate whether the child had the verbal
ability to express his wishes or whether the child ever
expressed a preference. All that Richard H. stands for is 
the conclusion that when a child has not expressed a pref-
erence, or when a child lacks capacity to verbalize a prefer-
ence, it is not presumptively a conflict of interest if the
child’s attorney does not argue for the return of the child.
In dictum, the court opined that “[a]fter all, the prefer-
ence of the minor is not determinative of his or her best
interests.”37 Whether a preference is or is not in the child’s
best interest is a substantially different question than
whether counsel must argue the child’s stated preference
even if the attorney does not believe that it is in the child’s
best interest. In addition, two subsequent statutory mod-
ifications cast doubt on any continuing validity of
Richard H. First, the Legislature has declared that child
victims are now parties to the dependency proceeding.38

Second, subsequent to Richard H., the Legislature has
provided that “all parties who are represented by counsel
at dependency proceedings shall be entitled to competent
counsel.”39 Therefore, currently there is no case law that
defines the attorney-child client relationship differently
from the relationship of the attorney and adult client. 

CALIFORNIA  DEPENDENCY L AW SINCE 1996

Historically, defining the role of children’s counsel in Cal-
ifornia dependency cases has been difficult for several rea-
sons. First, prior to 1997, neither the California Supreme
Court nor the Legislature had provided special case law40

or statutory guidance differentiating adult client represen-
tation from the representation of children. In fact, the
California Rules of Professional Conduct, unlike the
American Bar Association Model Rules, do not even dif-
ferentiate between obligations for competent and zealous

representation for “competent adult” and “competent
minor” clients.41 But starting in 1996, the California Leg-
islature, the courts, and the Judicial Council have been
extremely active in redesigning the representation of chil-
dren in dependency cases.

The first salvo on the status quo was fired by the Cali-
fornia Legislature in 1996 with the modification to sec-
tion 317 that now provides: “Counsel for the minor shall
not advocate for the return of the minor [to his or her
home] if, to the best of his or her knowledge, that return
conflicts with the protection and safety of the minor.” In
addition to the result of overprotecting children and need-
lessly denying them zealous advocates, which is outlined
in the introduction of this article, there are a number of
other problems created by section 317:

First, it takes a zealous advocate away from the child
client. Second, it transforms the child’s attorney into a
fact-finder who must balance the credibility of the child’s
witnesses against the state’s in determining the ultimate
legal issue: placement of the child. Third, it provides no
guidance for the attorney regarding which evidentiary
rules or standards of proof should be used in reaching the
factual conclusion of whether return of the child would
create an unreasonable risk. Fourth, it violates the confi-
dential attorney-client relationship if the attorney uses any
evidence provided by his minor client. Fifth, it transforms
the child’s attorney into the strongest witness against the
child because the attorney’s silence tacitly, yet resound-
ingly, informs the court that the attorney possesses infor-
mation which might not have been admitted at trial, but
which has led the attorney to conclude that returning the
child home would create an unreasonable risk.42

Besides the functional problems of section 317, the
Legislature’s involvement in redefining the attorney–child
client relationship raises the equally troubling issue of sep-
aration of powers.43 The California Supreme Court in
Santa Clara County Counsel Attorneys Ass’n v. Woodside44

declared that it has the plenary and exclusive authority to
regulate attorneys. Although the court may have from
time to time permitted the Legislature and Judicial Coun-
cil to regulate attorneys when “reasonable restrictions
upon the constitutional functions of the courts provided
they do not defeat or materially impair the exercise of
those functions,”45 defining the attorney-client relation-
ship and the scope of zealousness, confidentiality, and loy-
alty are clearly outside even the boundaries of comity.46

The second major change to the role of counsel in rep-
resenting abused children in dependency court concerns
the definitions of competency and minimal education for
children’s advocates promulgated in 1996 by the Legisla-
ture and the Judicial Council in section 317.6 and in rule
1438 of the California Rules of Court. In section 317.6
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the Legislature ordered the Judicial Council to “adopt rules
of court regarding the appointment of competent counsel
in dependency proceedings,” to which the Judicial Council
responded with rule 1438, which promulgated numerous
prerequisites and continuing educational requirements for
dependency counsel.47 However, section 317.6 and rule
1438 suffer from the same separation-of-powers problem
that was discussed earlier with regard to section 317’s def-
inition of zealousness, loyalty, and confidentiality. The
bottom line is that neither the Legislature nor the Judicial
Council may establish “prerequisites or continuing educa-
tion requirements which would nullify the [California
Supreme Court’s] certification of attorneys’ competence
to practice law in any court” within the State of Califor-
nia.48 Therefore, if California is to make attorney compe-
tence in special areas of practice, such as dependency
court, dependent upon special expertise, the Supreme
Court is the only constitutional body able to sanction
such revisions.49

Another recent statutory modification regarding the
attorney–child client relationship is contained in section
317(e), which provides that “[t]he attorney representing a
child in a dependency proceeding is not required to
assume the responsibilities of a social worker and is not
expected to provide nonlegal services to the child” (italics
added). Because this modification did not go into effect
until January 1, 1999, there is as of yet no interpretation
of its meaning. Obviously, children’s court-appointed
advocates wanted a limit to their liability in providing rep-
resentation for abused and neglected children since, in
addition to representing the child at the dependency pro-
ceedings, counsel “shall investigate the interests of the
minor beyond the scope of the juvenile proceeding and
report to the court other interests of the minor that may
need to be protected by the institution of other adminis-
trative or judicial proceedings.” Although the modified
section 317 language indicating that children’s counsel are
not social workers is warranted, the further statement that
children’s attorneys are “not expected to provide nonlegal
services” is ambiguous and may lead attorneys from prop-
erly and completely counseling children regarding “nonle-
gal” consequences inherent in the dependency case, such
as the long- and/or short-term alternative consequences
among different legal options. Children will thus be
denied the counseling on strictly nonlegal matters to
which adult clients are entitled. For instance, according to
rule 2.1 of the American Bar Association, Model Rules of
Professional Conduct, “[i]n rendering advice, a lawyer
may refer not only to law but to other considerations such
as moral, economic, social and political factors, that may
be relevant to the client’s situation.” Further, comment 2

to rule 2.1 provides that “[a]dvice couched in narrowly
legal terms may be of little value to a client … .” Because
children often lack the ability to decipher abstract legal
concepts, it is often important to counsel them about the
nonlegal ramifications of their cases in order to enable
them to make a reasoned choice among the alternatives.
So what effect will section 317 have on the counseling
function for young children? What do the “responsibili-
ties of a social worker” entail, and how are attorneys to
determine the meaning and scope of that phrase?

If section 317’s suggestion that attorneys are “not
expected to” counsel children on nonlegal matters applies
to issues in the dependency case, as opposed to issues out-
side that case, then it will have a significantly contrary
effect, since the literature on client counseling is moving
rapidly toward a model that significantly involves the
attorney in counseling clients on nonlegal issues. For
instance, Professor Robert F. Cochran, Jr., has recently
delineated the role of “lawyer as friend” who practices a
“moral discourse model of lawyering” that enables attor-
neys to engage clients in discussions of the moral and
nonlegal consequences of their decisions.50 Others have
recently suggested that an attorney has an obligation to
counsel the client on the nonlegal and psychological con-
sequences involved in the representation.51

The tactical decisions that children’s counsel make in
dependency court, such as whether to have the child vic-
tim testify at all, and if so, whether to ask for in-chambers
examination, or whether the child should request a tem-
porary out-of-home placement where the child will possi-
bly lose psychological support from nonthreatened siblings,
will have significant psychological (nonlegal) conse-
quences for the child. There is a good chance that section
317, as modified, might dissuade children’s counsel from
providing that needed nonlegal counseling to children at
risk of being psychologically harmed by the court process
or by the trial tactic chosen. If the words “not expected to
provide nonlegal services” were deleted from section 317,
children’s counsel would receive just as broad a protection
from civil lawsuits because the language indicating that they
are not “social workers” subsumes the notion that they are
not required to provide ordinary legal services beyond the
dependency proceeding. 

Finally, section 317(e) provides that children’s counsel
may “make recommendations to the court concerning the
minor’s welfare … .” This charge is ambiguous. First, it can
only mean that the child’s attorney is free to exercise the
traditional role of a zealous advocate by making recom-
mendations consistent with the child’s stated preference.
This interpretation is consistent with section 317(e),
which requires counsel “[i]n any case in which the minor
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is four years of age or older … [to] interview the minor to
determine the minor’s wishes and to assess the minor’s
well-being, and … [to] advise the court of the minor’s
wishes.” Of course there is not necessarily a consonance
between the attorney’s ideas concerning the “minor’s wel-
fare” and the “minor’s wishes.” This has led to speculation
that what section 317 is really saying is that the child’s
attorney has latitude to both inform the court of the
“minor’s wishes” and the attorney’s views of the recom-
mendations “concerning the minor’s welfare.” 

But that interpretation would create three different
advocacy scenarios for children’s attorneys: (1) Counsel
shall inform the court of the child’s wishes and may make
recommendations to the court regarding the child’s wel-
fare that are consistent with the child’s stated preferences;
(2) the attorney shall inform the court of the child’s wishes
and may make recommendations to the court for the
child’s welfare even if those recommendations conflict with
the child’s stated preferences; and (3) counsel shall inform
the court of the minor’s wishes but “shall not advocate for
the return of the minor if, to the best of his or her knowl-
edge, that return conflicts with the protection and safety
of the minor,” but may make other recommendations
concerning the minor’s welfare consistent with the child’s
preference. 

Interpretation 1, which permits the child’s attorney to
zealously argue the child’s stated preference, is consistent
with the ABA Model Rules and with the California State
Bar Rules of Professional Conduct because it provides
zealous advocacy, ensures confidentiality, and promotes
the attorney’s loyalty to the child client.52 However, Inter-
pretation 2 is problematic for several reasons. Section 317
is inconsistent with the State Bar Rules of Professional
Conduct which do not provide for a different standard for
competence, confidentiality, and loyalty toward minor
clients. Section 317 violates each of those three compo-
nents of the traditional lawyer-client relationship by per-
mitting the child’s attorney to advocate against his client’s
position, possibly by using confidential data discovered
from his client or through fact investigation directly relat-
ed to the case. In addition, it violates a cardinal principle
that attorneys are not to testify. “The fact that an attorney
disagrees with the child’s perspective or believes that the
child is making unwise choices does not, in itself, warrant
refusing to advocate the child’s position. Further, such dis-
agreement does not permit the attorney to argue against
the client’s expressed position.”53

Interpretation 3 combines the charge of silence in sec-
tion 317 with the attorney’s discretion to make other rec-
ommendations.

S H O U L D  C A L I F O R N I A  M O D I F Y  
T H E  C U R R E N T  C A L I F O R N I A
D E P E N D E N C Y  AT TO R N E Y – C H I L D
C L I E N T  R E L AT I O N S H I P ?

To determine whether and/or how to modify the Califor-
nia dependency attorney–child client relationship, we must
first examine the demographics of the juvenile clientele and
the status of children’s attorneys. Only then can we meld
the quality of representation to the needs of child clients. 

THE DEMOGRAPHICS  OF  ABUSED CHILDREN

We must guard against overprotecting all children just
because a certain percentage may not currently be well
served by the system. Unfortunately, the high-profile cases
that incite the public and spur legislative action almost
always involve infants. However, that is a patently false
picture of the demographics of children involved in the
child abuse and neglect system. For instance, consider 
the December 1996 Total End-of-Month Caseload for the
California Department of Children and Family Services
(Table 1).

Table 1. December 1996 Caseload, California
Department of Children and Family Services54

Age Group No. of Cases % of Total Cases

0–2 years 12,079 16.4

3–4 years 9,593 13.0

5–12 years 34,269 46.5

13+ years 17,713 24.1

Children ages 5 to 18 were 70.6 percent of the depart-
ment’s 1996 caseload, and infants to two-year-olds were
merely 16.4 percent of the caseload. The total child abuse
investigations by the Los Angeles County Sheriff ’s
Department were very similar in 1996 (Table 2).

Table 2. 1996 Child Abuse Investigations, Los Angeles
County Sheriff ’s Department55

Age Group % of Total Cases

0–4 years 20.6

5–9 years 25.5

10–14 years 31.5

15–17 years 18.8

18+ years 3.6
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And, finally, the demographics of Los Angeles Police
Department child abuse investigations in 1996 demon-
strate similar statistics (Table 3).

Table 3. 1996 Child Abuse Investigation Demograph-
ics, Los Angeles Police Department56

Type of Investigation Age Group No. of Cases

Physical Abuse: 0–4 years 319

5–9 years 391

10–14 years 275

15–17 years 141

Sexual Abuse: 0–4 years 313

5–9 years 668

10–14 years 559

15–17 years 82

Endangering: 0–4 years 931

5–9 years 648

10–14 years 355

15–17 years 110

These figures indicate that most cases of child abuse
and neglect involve children over 4 years of age, and that
the most represented group is children 5 to 14. However,
most literature concerning advocacy in dependency mat-
ters has focused on either preverbal or very young children
who lack the capacity to make a knowing choice among
the alternatives presented in the dispute. Most commen-
tators and courts substantially undervalue children’s
capacity to engage in reasonable decision making:

Traditionally, minor children have been under legal dis-
abilities that flow from their dependent position on their
parents. In most jurisdictions such legal disabilities of
children include the inability to establish their own
domicile, retain their own earnings, enter into binding
contracts, consent to their own medical … care … , sue or
be sued in their own name … or convey real property.57

Although the trend is for standards and statutes to treat
“unimpaired children” identically with “unimpaired adults”
with regard to defining the attorney-client relationship,
the real distinctions have been in determining when chil-
dren are “unimpaired.”58 Most statutes and standards place
the burden of determining client competence upon attor-
neys representing those clients. However, Ross notes that
“while attorneys give lip service to the developmental
needs of children, they do not have the training to identify
them, particularly in the complex context of best interest

litigation. Lawyers have not been trained to measure a
child’s capacity.”59 Haralambie and Glaser observe that while
the Supreme Court has “differentiated between the rights
of ‘mature’ and ‘immature’ minors, … [it] has not pro-
vided guidance on how lower courts should measure or
ascertain maturity. Moreover, the Court has never unbun-
dled the vulnerabilities that characterize ‘immaturity.’”60

Because of the difficulty of determining a child’s com-
petence, standards, statutes, and courts have often estab-
lished presumptive ages of competence. For example,
standard 2.2 of the American Academy of Matrimonial
Lawyers provides “a rebuttable presumption that children
twelve and older are ‘unimpaired’ and that children under
twelve are ‘impaired.’”61 California has established a num-
ber of age cutoffs in dependency cases. First, California
presumes competence of 14-year-old children because
they qualify for membership on the County Juvenile Jus-
tice Commission.62 A 14-year-old is entitled to a copy of
a referee’s findings.63 A minor who is “under the age of five
and has suffered severe physical abuse” may be judged a
dependent.64 “In any case in which the minor is four years
of age or older, counsel shall interview the minor to deter-
mine the minor’s wishes … .”65 “The social worker shall
interview any child four years of age or older … .”66 If a
child is 12, the court shall directly inform the minor of his
or her rights; however, if the child is under 12, the court
shall inform his or her guardian ad litem or counsel.67

There is a hearsay exception for statements made by minors
“under the age of 12.”68 A child under the age of 6 may be
placed in a group home only upon a special showing.69

Reunification services are provided for a shorter period if
the “child was under the age of three on the date of the
initial removal” from his parents’ custody.70 And, children
“12 years of age or older” may object to adoption.71

It is difficult to divine a unified field theory of chil-
dren’s ages in the California scheme. It is clear that 4-year-
old children are presumptively determined capable of
expressing their desires because both attorneys and social
workers are mandated to interview them. It is also clear
that 12-year-olds are presumed capable of understanding
an age-appropriate explanation of their constitutional and
statutory rights, of consciously lying in their hearsay state-
ments, and definitively determining their best long-term
interest by exercising a veto to adoption. Fourteen-year-
old children are sophisticated enough to receive court
documents and serve on governmental policy boards.
What appears from California’s patchwork of presumptive
age competencies is that competency must be assessed in
relation to the particular task being considered. A single
age of presumptive maturity for all activities simply does
not exist. Haralambie and Glaser further note: “It is diffi-
cult to use cut-off points, even rebuttable presumption,
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for determining competency, or ‘impairment,’ because …
‘[f ]or children as well as adults, competence is relative to
a specific decision, and an adolescent’s competence may
vary over time with changes in his or her condition and so
may be intermittent or fluctuating.’”72

If California decides to establish a presumption of
competency regarding the attorney–child client relation-
ship, the age of 4 is probably the best cutoff since by then
most children are capable of verbalizing their placement
preferences. The attorney would then need to determine
whether the facts in the individual case rebutted that pre-
sumption of competency. However, there is a distinct
chance that overburdened dependency counsel will not
sufficiently investigate the child’s individual case, so that
many children under 4 will be incorrectly treated as
“impaired,” and incompetent children over 4 will be pre-
sumed competent. A far safer and fairer standard for chil-
dren is to create a presumption that all children are com-
petent and unimpaired unless the child’s attorney discov-
ers facts rebutting that presumption. That standard will
force attorneys to be vigilant in determining their clients’
capacity in every case.73

There are a number of options for the attorney who
determines that the minor is incompetent. First, the attor-
ney could argue for the appointment of a guardian ad
litem who could present the court with that attorney’s
determination of the child’s best interest. But even if a
guardian ad litem is appointed, the attorney initially
appointed to represent the child should continue to pro-
vide the child zealous advocacy in a number of ways. First,
if possible, the attorney should determine whether the
context will permit her to act under a substitute judgment
position. In other words, if the attorney can piece together
sufficient data from which she can deduce what the child’s
preference would be, she should articulate that position to
the court. If the attorney cannot determine the incompe-
tent child’s preference, then she can still act as a protector
of her client’s rights by presenting relevant evidence,
objecting to inadmissible evidence, and making a closing
argument that outlines the weakness in the DSS’s case.
However, even if the attorney determines that a very
young child is not impaired, it is highly unlikely that she
will be able to convince the court to give sufficient weight
to that young child’s wishes regarding his best interest.
Most judges discount the weight of testimony that is not
delivered with the expected logical structure.74 For exam-
ple, a survey of Virginia judges found that “89% of the
judges surveyed ranked the preference of children four-
teen or older as dispositive or extremely important, 96%
ranked the preferences of children ten to thirteen as
extremely or somewhat important, and 92% ranked the

preferences of children six to nine as somewhat important
or not important….”75

It is vital that California not promulgate prophylactic
rules that overprotect children at the expense of the loyal-
ty,76 confidentiality, and zealousness77 that form the tradi-
tional underpinnings of the attorney-client relationship.
As was demonstrated above, only a small percentage of
abused children raise troubling questions concerning their
capacity to consider the limited variables presented by the
case in determining their best interest; only 20 to 25 per-
cent of abused children in the Los Angeles system were
younger than 5 years old. Those from 0 to 2 years old will
usually be “impaired” either in their decision-making abil-
ity or in their verbal capacity to relate their wishes; this
age group thus provides easy cases in which counsel must
determine capacity. From 3 to 4 years old children will
usually be able to articulate their wishes to a limited
degree but may lack a decision-making framework to
intelligently make a reasoned choice among alternatives.
However, children older than this will usually have a suf-
ficient command of language and a sufficient experiential
base to determine where they would rather be placed and
therefore will usually be determined competent. There-
fore, any new rules or standards promulgated to protect
children should be aimed at the age group that provides
the most difficult cases for determining competency, those
between 3 and 5 years old. 

T H E  S TAT U S  A N D  D E M O G R A P H I C S  O F

C H I L D R E N ’ S  C O U N S E L

Surprisingly little is known about the attorneys who rep-
resent children in California child abuse and neglect cases.
As Edwards notes, “Child advocacy is a recent phenome-
non. Fifty years ago there was little concern about who
would speak for children in legal proceedings that affect-
ed them.”78

A variety of attorneys are eligible to represent children
in dependency cases: (1) the private bar under court
appointment,79 (2) county counsel, (3) the district attorney,
(4) the public defender, or (5) “other public attorney.”80

The court has the discretion to choose among any of those
five categories of attorneys to represent children; however,
in Los Angeles, which has a disturbingly high number of
child abuse cases, the juvenile court has determined that
Dependency Court Legal Services and the private bar
shall litigate on behalf of children because of a potential
conflict of interest between county counsel, which repre-
sents DSS, and children.81 Having the district attorney
represent children also creates problems, especially when
the allegations in the petition can support a criminal
charge against parents for abuse or neglect, because the



Searching for the Proper Role of Children’s Counsel in California Dependency Cases 31

prosecutor can indirectly discover data that would be con-
fidential and beyond the pale of reciprocal discovery in
the criminal action.82

THE NEW TREND OF  QUASI -GOVERNMENTAL

C H I L D R E N ’ S  A DV O C A C Y  C O N T R A C T  

L AW  F I R M S

Providing competent, zealous advocates for parties in
dependency proceedings is expensive. For example, “from
June 1990 through May 1991, Los Angeles County paid
court appointed private dependency panel attorneys
$9,839,971.22.”83 By July 2, 1997, through June 29,
1998, the cost of hiring the private bar had escalated to
$16,510,750.84 Because of the escalating costs of hiring
the private bar to represent parties in dependency court,
many counties have entered into contractual relationships
with governmentally created attorney groups. The largest
such group is Dependency Court Legal Services (DCLS),
which represents children in Los Angeles County pur-
suant to a contract with the County of Los Angeles.

According to that January 22, 1990, contract, the
county sought “to develop an economical and cost effec-
tive way to provide high quality representation for such
parties to Dependency Court proceedings when such legal
services are required … .”85 The contract specifies how
attorneys will be compensated and specifically states that
DCLS shall be reimbursed for “[e]xpenses necessarily
incurred in the representation of persons … for such items
as travel, expert witness fees and transcript costs … .”86

The County of Los Angeles also provides indemnity,
workers’ compensation and social security benefits to
DCLS attorneys.87 However, DCLS is referred to as an
“independent contractor,” and the contract indicates that
the parties do not intend to “create the relationship of
agent, servant, employee, partnership, joint venture, or
association, as between the COUNTY and CONTRAC-
TOR.”88 Therefore, the contract has created a hybrid
organization, an independent contractor indemnified by
the county. Whether DCLS is an “appointed counsel” or
“other public attorney” pursuant to section 317 is
unclear.89

The number of attorneys hired by DCLS and the per-
centage of their workload dedicated exclusively to minor
clients have continued to rise: “In January 1996 children’s
appointments were 61.5% of [DCLS] workload. By
August of 1998 that percentage had increased to 86.5%”
with an average of between 1.9 and 2.0 children repre-
sented per case.90 By January 1996 DCLS had a staff of 73
attorneys; the “current staff includes 85 attorneys, 6 social
workers, 11 social work investigators, and 6 paralegals … .”91

From January 1996 until December 1998 DCLS received

between 760 and 272 new appointments, with an average
of two child clients per appointment; the average number
of new appointments is approximately 450 cases, or 900
children, per month. Since there is a common set of facts,
perhaps representing 2 siblings in the same proceeding
should be weighted at 1.5. The DCLS total active case-
load has fluctuated between 18,618 and 21,154, and there
is a relatively close approximation between the number of
new cases and the number of files closed per month.92

Although the average number of cases per attorney fluc-
tuates during the year and among different attorneys, the
ratio is approximately 240 cases per attorney.93 The num-
ber of contested hearings argued by DCLS each month
ranges from a high of 474 to a low of 284, and the num-
ber of mediations conducted ranges from a high of 279 to
a low of 141.94

Having children represented by a quasi-governmental
firms like DCLS instead of relying exclusively upon the
private bar is a decided advantage. First, having expert
peer lawyers available for consultation on difficult or
novel issues provides a significant advantage that most pri-
vate solo practitioners lack. Second, DCLS is able to pro-
vide its attorneys with ongoing continuing education
through weekly training sessions at the courthouse. Third,
unlike private counsel, DCLS has a resident staff of social
workers and other fact investigators with whom the attor-
neys can develop a sophisticated working relationship.
Also, because it is a formal quasi-governmental law office,
many local law schools provide law student externs to
assist children’s counsel by frequently contacting the child
clients.95 However, quasi-governmental children’s law
firms are also problematic because of their close relation-
ship with the court. Under the Trial Court Funding Act of
1997 it is now the court that renews and negotiates con-
tract services with DCLS and other legal services
providers.96 There is the potential that the court, as
employer, can chill zealous advocacy.97

C H I L D R E N ’ S  C O U N S E L  C A R RY  H E AV Y

C A S E L OA D S  A N D  A R E  S U B S TA N T I A L LY

U N D E R PA I D

Standard J-1 of the ABA Standards for Lawyers Who Rep-
resent Children in Abuse and Neglect Cases provides that
“[a] child’s attorney should receive adequate and timely
compensation throughout the term of appointment that
reflects the complexity of the case and includes both in
court and out-of-court preparation … .”98 However, in
California, most children’s attorneys receive neither ade-
quate compensation nor any payment for work accom-
plished outside the courtroom.99
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Although the switch in emphasis to contracting with
quasi-governmental law firms rather than exclusively with
private-panel attorneys has some collateral benefit in rela-
tion to the evenness and quality of advocacy, the driving
force for the change was to save money.100 For instance,
Ventura County was expected to save up to $100,000
annually by switching to a contract system.101 The Ventura
firm will be paid $190,000 to handle 462 cases next year,
or $411 per case.102 And the Orange County La Flamme
firm, which “has on staff 1.5 investigators for each lawyer
… has been able to represent these children at a cost of
approximately $230 per child.”103 On January 2, 1996,
Los Angeles County adopted a “flat-fee” payment sys-
tem—a maximum of $760 for the first two years of rep-
resentation—for all panel attorneys.104

The problem with the flat-fee system of attorney com-
pensation is that like a 99¢ Store, the only way to make a
profit is through an economy of scale; the lawyer must
maintain an extremely high caseload. For instance, a
review of the section 317 private-panel attorneys in Los
Angeles demonstrates that various attorneys billed the
court substantial fees for representing high volumes of
clients in dependency court last year: 658 cases
($182,290); 572 cases ($186,600); 541 cases ($150,360);
478 cases ($156,460); 439 cases ($117,860); and 413
cases ($131,080).105 One must wonder what quality a pri-
vate attorney can provide when representing 658 clients a
year in dependency court.106 Of course, some of each
attorney’s fee filings are for review hearings, not just adjudi-
cations. For instance, Attorney 1, who billed for 658 clients,
earned less than Attorney 2, who billed for 572 clients. This
was probably because Attorney 1 was billing more cases
over 13 months old, which are compensated at a flat rate
of $200, than cases in their first 13 months, which are
compensated at a flat rate of $380.107

The new flat-fee attorney compensation systems are
premised upon on a speculative “averaging” concept as
well as economy of scale. The theory is that if an attorney
takes a significant number of cases compensated at either
$380 or $200, the average number of “difficult” cases will
be substantially offset by a greater number of “routine”
cases. However, that theory is statistically flawed because
average occurrences do not spread out evenly on a time-
line. There is, rather, “clustering”—events happen in
groups rather than being equivalently distributed. The
most apt statistical analogy for California is that scientists
can predict that over a year there is an X percent chance
that the Greater Los Angeles area will have 30 magnitude-
2.5 earthquakes. However, 15 of those 30 magnitude-2.5
earthquakes may occur in a single month and the other 15
over the next 11 months. Just so with the distribution of
“difficult” and “routine” dependency cases. An attorney

may be saddled with many more “difficult” cases at any
given moment, even though the total number of difficult
cases will be spread out during the entire year. Thus, it is
impossible to rely upon a model that presupposes an
attorney will have a caseload approximating at any given
time a balance between “difficult” and “routine” cases. 

Unfortunately, the child clients who will be most
affected by statistical clustering are those represented by
private-panel attorneys because counsel do not have alter-
native resources to draw upon during clusters of difficult
cases. Panel attorneys have few salient options because
continuances are disfavored,108 because they rarely have
partners who can take over some of the cases, and because
they would probably be reluctant to acknowledge their
inability to handle a regular-panel caseflow for fear that
they would not be reappointed to the panel. However,
quasi-governmental firms like DCLS can shift aberra-
tional caseloads among attorneys so that child clients are
not nearly as negatively affected by clusters.

Another problem with the current flat-fee system is
that it is not adjusted for inflation. The amounts paid to
panel attorneys have remained the same since the system
was instituted in 1996. However, because panel attorneys
are not compensated for their fact investigation outside
the courtroom or for their expenses, profit per case con-
tinues to decrease with inflation. This places greater pres-
sure upon panel attorneys to accept more cases in order to
earn the same amount as in the previous year. Think of a
truck driver paid by the mile who does not get a raise in
three or four consecutive years. The only way he can
maintain his economic status quo is to drive more miles
and spend more hours behind the wheel, thus exacerbat-
ing the chance of accidents. The same can be said of panel
attorneys; less profit per case and the failure to adjust pay-
ments to at least the inflation index increase the chances
that competent advocacy will be denied to a growing per-
centage of children. 

What is perhaps even more amazing is that the
dependency court does not even directly track the num-
ber of clients whom the panel attorneys represent.109 If the
contracts with quasi-governmental firms like DCLS and
the flat fees awarded to panel attorneys are not reasonably
increased over time, there is a real chance that all the “sea-
soned” attorneys will leave and work for agencies, such as
the Los Angeles County Counsel, who make substantially
more for working in the dependency courts.110 Quasi-gov-
ernmental attorneys like those who work at DCLS are
even more at risk of being skimmed away by other gov-
ernmental agency law offices since the contract is subject
to renegotiation and open bidding. In fact, the DCLS
contract may be terminated “at any time for any reason by
giving the other party at least sixty (60) days prior written
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notice. COUNTY may immediately terminate this Agree-
ment upon the termination, suspension, discontinuance,
or substantial reduction in funding for the Agreement
activity.”111 If DCLS pushes too hard to increase its con-
tract compensation, the county or the court under the
Trial Court Funding Act of 1997 can simply put the serv-
ices out to new competitive bid. Because of the tenuous-
ness of the contract and the likelihood that the contract
sum will not be substantially increased annually, novice
attorneys may leave the office after gaining practical expe-
rience, thus depleting the office of senior children’s law
specialists.112

Another problem with the flat-fee system is that it is
not reciprocally applied to counsel who represent the gov-
ernment’s position. Although children’s counsel are
severely limited in the amount of fact investigation and
outside court work that can be accomplished for $380,
DSS attorneys have no such cap on the per-case cost. This
substantial disparity in resources between the child’s and
the department’s counsel further strains the Supreme
Court’s conclusion in Cynthia D.113 that parents and chil-
dren are on an even procedural footing with the State. As
that disparity increases with further stagnation of chil-
dren’s counsel’s pay and the creation of presumptions that
effectively lower the State’s burden, the rationale of Cyn-
thia D. —that a clear and convincing evidence standard is
not required at a section 366.26 severance hearing—is no
longer justified.

The new trial court funding system further magnifies
the difficulty of ensuring that children are appointed
competent advocates. Traditionally the responsibility to
ensure competent representation has rested with the
court. The ABA has indicated that “[t]he trial court
judges should control the size of the court-appointed case-
load of individual lawyers representing children, the case-
loads of government agency–funded lawyers for children,
or court contracts/agreements with lawyers for such rep-
resentation.”114 In addition, if “the court arranges for child
representation through contract or agreement with a
program in which lawyers represent children, the court
should assure that the rate of payment for these legal serv-
ices is commensurate with the fees paid to equivalently
experienced individual court-appointed lawyers who have
similar qualifications and responsibilities.”115 We must wait
to determine whether under the Trial Court Funding Act
the court can maintain its role of ensuring competence
and reasonable compensation for children’s appointed
counsel while also serving as the contractor and paymas-
ter. The potential for a conflict of interest while the court
attempts to balance finances with competency is manifest.
Perhaps a neutral body such as the Judicial Council of
California should study and continuously monitor courts’

payments to court-appointed attorneys as well as the case-
loads carried by those attorneys. It would also be extreme-
ly advantageous to trial courts, children’s attorneys, and
child clients if the Judicial Council were to formulate def-
initions of reasonable caseloads and reasonable compensa-
tion for children’s attorneys. It is irresponsible for the
Judicial Council to enter only half way into providing
competent counsel to parties in dependency court. In rule
1438 of the California Rules of Court the Judicial Coun-
cil requires the courts to draft and implement guidelines
for certifying that attorneys are competent to practice in
dependency court. However, once the courts certify that
attorneys are competent, they can only remain competent
if their working conditions permit them a reasonable
opportunity to earn a living and provide excellent repre-
sentation. There is now a conflict of interest between the
trial courts’ certifying counsel as competent and the
courts’ responsibility to pay attorneys out of the courts’
limited resources. Because the Judicial Council has the
authority to request detailed data from the superior courts
on the cost of providing attorneys in dependency cases, it
is the governmental body in the best position to recom-
mend to the Supreme Court standards for reasonable
caseloads and attorney compensation. 

R E P R E S E N T I N G  C H I L D  C L I E N T S  I N  T H E

W O R L D  O F  C O N C U R R E N T  P L A N N I N G

The philosophy of concurrent planning is that the
dependency system should simultaneously provide reuni-
fication and permanency planning services to families
with dependent children so that children will be provided
stable home placements as soon as possible.116 Although
California adopted concurrent planning in 1997, few
jurisdictions have yet realized the problems inherent in
implementing the apparently conflicting simultaneous
goals of reunification and termination.117 Concurrent
planning involves a multitude of services and options not
previously available, including (1) increased efforts to
establish paternity at the earliest possible date;118 (2) a
broadened definition of “relative”;119 (3) increased place-
ment of siblings in the same home if that placement is in
the children’s best interest;120 (4) a reduction in the dura-
tion or an elimination of reunification services;121 (5)
increased reliance on voluntary relinquishment by par-
ents;122 and (6) kinship adoption agreements.123

One thing is certain about California’s new concurrent
planning requirement: It will significantly expand the
scope of the child’s lawyer’s fact investigation. Prior to
concurrent planning the focus was initially on three dif-
ferent issues: (1) Did the alleged abuse or neglect in fact
occur? (2) If it did occur, what reunification services
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should be required? (3) If the child cannot remain in the
home during reunification, what is the best temporary
placement? Under the old system children’s attorneys
rarely spent significant time investigating the backgrounds
of temporary caretakers, such as foster parents, since peri-
odic review hearings focused upon the parents’ steps to
reunite with the child, not the DSS’s alternative plans to
permanently place the child with these foster parents
should reunification fail. Under concurrent planning the
child’s attorney will now be forced at the disposition hear-
ing and at all future review hearings not only to argue
what reunification services should be provided, but also to
advocate his or her client’s desire for alternative permanent
placement should parental severance take place. Concur-
rent planning changes the context and the tactics of the
child’s advocate because it functionally presents a balance
of competing parental universes.124 If the child indicates
that he or she wants to return home, the zealous children’s
advocate under the concurrent planning model will
attempt to demonstrate the weaknesses of the prospective
adoptive parents at all hearings subsequent to the adjudi-
cation hearing based on the “doctrine of sequentiality,”
which holds that initial decisions by fact-finders are often
dispositive on later determinations, even if the decision
occurs over time through sequential hearings.125 The minor’s
attorney must advocate the child’s affirmative case for
reunification while simultaneously rebutting DSS’s evidence
that the prospective adoptive parents will provide the child
a wonderful, or least a more legally acceptable, home. 

By combining the usual dependency consideration of
reunification and severance simultaneously with the issue
of the alternative prospective placement, concurrent plan-
ning has made relevant a host of evidence not previously
considered in pretermination hearings, such as the char-
acter and quality of the prospective adoptive parents.
Because section 355 permits the introduction of all rele-
vant evidence, children’s counsel will begin to often vigor-
ously attack the character of prospective adoptive parents
or long-term caretakers.126 Although predicting the exact
changes in children’s advocacy that concurrent planning
will wreak is difficult, what is certain is that postadjudica-
tion hearings will become more complex, more adversar-
ial, more time consuming, and more expensive. In light of
concurrent planning, courts must rethink the amount of
flat fees paid to panel attorneys and terms of contracts
with quasi-governmental children’s advocacy law firms.

C H I L D R E N ’ S  C O U N S E L  S H O U L D  N OT  B E

R E L I E V E D  U N T I L  A L L  O F  T H E  C H I L D ’ S

I N T E R E S T S  H AV E  B E E N  P E R F E C T E D

The inherent risks associated with statutory rights, as
opposed to constitutional rights, is that they may be evanes-

cent: he who giveth can taketh away. As courts search for
creative means of playing the zero-sum-dependency-
budget game, they are likely to become more creative in
interpreting statutes that require significant funding. A
recent case, In re Jesse C.,127 is but one bright example of
new statutory interpretations whose main purpose is to
save money rather than ensure fairness in the dependency
system. Welfare and Institutions Code section 317(d)
provides that counsel shall continue to represent the
“minor at the detention hearing and at all subsequent pro-
ceedings before the juvenile court … unless relieved by
the court upon the substitution of other counsel or for
cause.” However, In re Jesse C. implemented a novel inter-
pretation of section 317(d): because the initial appoint-
ment of counsel for the minor is discretionary upon the
court’s finding that the “minor would benefit from the
appointment,” once the court finds that the child no
longer needs an attorney, sufficient “cause” exists to relieve
the child’s appointed counsel.128

One must ask, however, whether there is a sufficient
reason, other than reducing the court’s budget, for pro-
viding different procedures for relieving children’s, rather
than parents’, attorneys. The law clearly sets out the
required procedural due process for the court to relieve
parents’ counsel. First, the burden is on the person alleg-
ing that parents in dependency cases no longer have a
continuing need for counsel; there is a presumption that
they do.129 And, second, before parents’ counsel can be
relieved, parents must be given notice of a hearing in
which the motion to relieve counsel will be argued.130

Consider the inherent conflict of interest in a judge
relieving a child’s counsel without a noticed motion. First,
the child would have no voice in the proceeding because
the failure to notify the child’s counsel will have stripped
away his or her zealous advocate. Second, without a pre-
sumption of the continuing need for counsel, all the court
need do is rule that counsel is not needed without anyone
having an opportunity to question the judge’s decision.
Economic efficiency alone has been held insufficient to
support relieving parents’ counsel;131 but if the child’s
attorney does not have a right to a hearing before being
relieved, there will be no one available to contest the
court’s order. Third, what criteria should the court con-
sider in deciding whether to relieve a child’s counsel?
Because the court, unlike the child’s counsel, is not privy
to all the facts that the child’s counsel has discovered, the
judge is in a very weak position to determine whether
counsel might continue to assist the child or whether the
child still needs counsel. The judge can only speculate
based upon generalizations about how cases normally pro-
ceed throughout different stages of the dependency
process. 
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For instance, a judge might decide that the minor’s
counsel is no longer needed after the parents’ rights are
severed pursuant to section 366.26. However, the Legisla-
ture has recently provided that postadoptive sibling visita-
tion is a post-termination option. Section 366.29 now
provides that, with the consent of the adopting parents,
the court may facilitate postadoptive sibling visitation and
sets up mechanisms for continuing court involvement.132

Therefore, consider the following hypothetical:
Parental rights are severed regarding two siblings, John,

age 4, and Pam, age 5. Although relatives are seeking a
kinship adoption of both children, the DSS determines
that the children’s interest would be better served by
placement in one of two prospective adoptive homes, the
Jameses or the Smiths. The Jameses are willing to adopt
Pam and consent to postadoptive sibling visitation, but
the Smiths want to adopt John only and will not consent
to postadoptive sibling visitation. If the court relieved
John’s and Pam’s attorneys after the parental severance
trial, the children would lack representation in attempting
to either perfect the kinship adoption for both with rela-
tives or adoption in the Jameses home for Pam with post-
adoptive sibling visitation between Pam and John. 

In section 16002 the Legislature has recently indicated
a policy of continuing sibling contact and ordered that the
agency “shall make diligent effort in all out-of-home
placements … to maintain sibling togetherness” or “ongo-
ing and frequent interaction” as part of a permanent plan.
Therefore, since In re Jesse C.133 involved the law prior to
the promulgation of section 16002, it should no longer be
regarded as authority that children do not need counsel
after permanent planning has begun. Further, counsel can
now argue that a court should still have jurisdiction to
determine the specific sibling placements even after
parental severance. Thus, in the above hypothetical, coun-
sel could argue that DSS abused its discretion in placing
Pam with the Smiths rather than with relatives or another
adoptive family who would permit sibling visitation. The
trial court could then use its discretion to place the chil-
dren in homes that would further their contact or order
DSS to search for additional placements that would fur-
ther sibling association.134

Therefore, it is clear that with the passage of post-
adoptive sibling visitation children’s counsel serve a con-
tinuing important function even after parental rights have
been severed but before adoption is completed. Without
providing the child and the child’s counsel notice of a
hearing in which the court is considering relieving coun-
sel, children will be unjustly stripped of a badly needed
zealous advocate at a critical stage of the dependency
process, the final decision on the child’s alternative per-
manent placement. 

C O N C LU S I O N

If you will just stand still for a minute you will hear it—a
rustling in the wind, a ripple in the sea of change, a muf-
fled clarion call: “They’re coming—the child reformers
are coming.”135 And so we sit on the promontory viewing
the shifting sands of child advocacy. We have seen the
spearhead in the Judicial Council’s promulgation of rule
1438 of the California Rules of Court and its new defini-
tion of “competent” dependency counsel,136 and in the
Legislature’s many modifications to section 317, which
now attempts to protect children from zealous advocacy,
narrow the ambit of representation to purely legal issues,
and permit children’s attorneys to express personal views
to the judge. The only question is whether or when zeal-
ous representation will be stripped from children in need
of an effective advocate; will the Legislature take the final
step in modifying section 317(c) to provide “[i]n any case
in which it appears to the court that the minor would
benefit from the appointment of a guardian ad litem
[rather than an attorney] the court shall appoint a
guardian ad litem for the minor … .”? 

If that time comes and guardians ad litem are to
replace zealous advocates, the dependency system will
indeed metamorphose into a new social organization.
First, no one will be required to argue for the child’s stat-
ed preference, even if he or she is mature and “unim-
paired.”137 Second, since the guardian ad litem’s role is to
assist the judge in fact-finding, the child will no longer
have an advocate who is bound by duties of loyalty and
confidentiality.138 In fact, since it is the guardian ad litem’s
duty to bring information relevant to the child’s best
interest before the court, the guardian may be mandated
to violate the child’s confidentiality. Indeed, there is noth-
ing to prevent the guardian from being called as a witness
against the child.139

If one of the purposes of the dependency system is to
make the physically and emotionally abused child whole
again and to restore the child’s faith in adult authority fig-
ures, this guardian ad litem system will certainly be coun-
terproductive. The child will feel betrayed and will have
no one with whom to bare his or her soul without the
threat of public exposure. Although the court may possi-
bly learn a few facts that the DSS’s and the parents’ attor-
neys were unable to discover, the price for that additional
data is simply too high. 

However, if the real goal for moving from zealousness
to guardian ad litem representation is economic, the
changes are likely to appear extremely successful. If the real
purpose of the system is merely to provide the child with
an adult who can protect him or her from the “Jurogenic
effects”140 of the adversary system, there is certainly no
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need for the guardian ad litem to be an attorney. Thus,
magically, the Legislature, Judicial Council, and the courts
can turn lead into gold by transmogrifying zealous attor-
neys into nonattorney volunteer guardians ad litem. 

But there is a rub.141 How does the Legislature resolve
its conflicting view of children trapped in the dependency
system? How does it justify labeling children as parties in
the dependency system who are entitled to competent
counsel while at the same time eviscerating zealousness,
loyalty, and confidentiality?142 Or do the child reformers
have a broader, more insidious plan of sending abused
children back to the netherworld of just being “victims” of
abuse and “subjects” of the DSS’s petition? Even if auton-
omy is not as important in the attorney–child client con-
text as in the attorney–adult client relationship, the
dependency system should not strip children of their dig-
nity, privacy, and representation under the guise of “best
interest” or under the cloak of parens patriae. 

1. Santosky v. Kramer, 455 U.S. 745, 762 (1981). Some
might argue that Santosky is no longer controlling precedent
in California since the California Supreme Court held
that Santosky’s requirement of a clear-and-convincing-
evidence standard is not applicable to parental terminations
in California. Cynthia D. v. Superior Court, 851 P.2d 1307,
1314 (1993). However, it is not that simple. The ration-
ale behind Cynthia D. was that unlike the New York pro-
cedures held unconstitutional in Santosky, California’s
dependency procedures do not create a “disparity between
the litigation resources available to the parties. … [and]
California dependency statutes … provide … a much more
level playing field.” Id. at 1304. (But see Justice Kennard’s
dissent, which argued that California procedures do not
cure the defects of the New York system because “[w]hen
termination of parental rights is at issue under the Cali-
fornia dependency statutes, the child will always be a
dependent of the court and not in parental custody. This
situation tends to magnify the state’s ability to marshal its
case. Moreover, the potential for class or cultural bias in a
decision that will result in freeing a child for adoption by
a family with greater resources than the natural parents is
no less acute in California than in New York.” Id. at 1320.) 

But the thrust of this article is whether children are
entitled to counsel and how we define competent counsel.
If the child does not have counsel or if counsel is not a
zealous advocate, but rather some variant of guardian ad
litem, then the U.S. Supreme Court’s fears in Santosky will
be manifest in California because the state will have sub-
stantially greater resources than the child. It must be
remembered that in raising the parental termination stan-

dard from a mere preponderance to clear and convincing
evidence, Santosky assumed that all parties, including the
child, were represented by traditionally required zealous
advocates: “The State, the parents, and the child are all
represented by counsel.” Santosky, 455 U.S. 762. Therefore,
if a child lacks a zealous and competent attorney, the bal-
ance is shifted to the State in an adversarial proceeding, and
the rationale of Cynthia D. for not requiring the Santosky
clear-and-convincing-evidence standard evaporates.
Therefore, Santosky is still vital in California dependency
cases where all parties are not represented by counsel and in
any case where a party lacks the resources accorded the state.

The subjectivity of the dependency system was illus-
trated by an empirical analysis of New York cases in which a
panel of three judges each reviewed 95 cases. The research
found that “although the agreement among judges was
considerably better than chance, all three judges agreed in
less than half (45 out of 94) of the cases.” Sarah H. Ram-
sey, Representation of the Child in Protection Proceedings:
The Determination of Decision-Making Capacity, 17 Fam.
L.Q. 287, 299–300 (1983). And even in cases in which
they agreed, they often disagreed on the reasons given for
their decisions.

2. The modification to section 317 of the California Welfare
and Institutions Code was a political reaction to the infa-
mous death of Lance Helms, whom the court returned to
his father’s house upon the advice of the child’s attorney.
See Mark Gladstone, Child Welfare System Blasted, L.A.
Times, Jan. 20, 1996, at B1; Andrew Blankstein, Lawyer
to Seek Release of Woman Imprisoned in Toddler’s Death,
L.A. Times, Sept. 11, 1997, at B5; Andrew Blankstein,
Woman to Be Freed in Toddler’s Slaying, L.A. Times, Sept.
13, 1997, at B1.        

Attorneys often disagree with their client’s goals and
preferences, but they are still obliged to argue those posi-
tions zealously. As long as the child’s attorney determines
that her client is competent to make decisions regarding
the dependency case, the attorney must zealously and
competently represent those interests. That means that if
the attorney disagrees with the competent child’s desire to
stay in what the attorney opines might be an abusive
home, or unsafe home, the attorney’s hands are tied; she
must argue the child’s preference. However, if the attorney
concludes that the child is not competent, a different set
of questions arises: Must or should the attorney request
appointment of a guardian ad litem to present the per-
ceived best interest of the child? Will such a disclosure
weaken the child’s arguments because the court will be
put on notice that the child probably is incompetent to
make a reasoned choice among alternatives? Must or can
the child’s attorney still zealously argue the incompetent
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child’s stated preference even if she disagrees with it?
These are just some of the ethical dilemmas that are not
explicitly answered either by existing professional respon-
sibility rules or by statutes.

3. In United States v. Carroll Towing Co., 159 F.2d 169 (2d
Cir. 1947), Judge Learned Hand defined the “calculus of
risk” as a function of three variables: the probability of the
occurrence of the injury, the gravity of the injury should
it occur, and the burden of adequately protecting against
the injury. Conduct is unreasonable if the burden of
avoiding injury is less than the product of the probability
times the severity of injury. I do not recommend using the
Hand test for determining the best interest of children
since it subordinates individual rights to economic effi-
ciency; creates statistical fact-investigation nightmares;
often results in morally culpable conduct; fails to factor in
risk aversion, neutrality, or preference; and does not
account for distinctions between risk of greater harm and
greater risk of harm. However, the Hand test is a valuable
tool because it forces nonempirically based decisions to be
closely examined for overgeneralizations and biases.

4. The duty of silence mandated by Welfare and Institu-
tions Code section 317 places the child’s attorney in a
cruel dilemma. First, if the attorney remains silent she
may violate the duty of zealous and competent represen-
tation found in almost all professional codes. Second, the
silence may anger a judge who requests the attorney to
give the judge her position on what should happen in the
dependency case. And third, if the attorney follows the
dictates of section 317 that prohibit arguing the child’s
desire to return home and if the attorney argues her own
view of the child’s best interest, the child’s attorney
becomes perhaps the most convincing witness against the
child since the child will not have an opportunity to cross-
examine her attorney concerning the basis of the attor-
ney’s conclusions.

5. In re Cindy L., 947 P.2d 1340 (Cal. 1997); In re Lucero
L., 80 Cal. Rptr. 2d 537 (Cal. 1998) (review granted, Mar.
9, 1999).

6. If the state does not produce the hearsay declarant,
Welfare and Institutions Code section 355(c)(1) (West
1998) holds that “the specific hearsay evidence shall not be
sufficient by itself to support a jurisdictional finding … .”

7. In re Malinda S., 795 P.2d 1244 (Cal. 1990). Further,
In re Jeanette V. held that a father’s right to cross-examine
the social worker who prepared the report for the disposi-
tional hearing was not controlled by statute, but rather by
the due process clause which “is a flexible concept which
depends upon the circumstances and a balancing of vari-
ous factors.” 80 Cal. Rptr. 2d 534, 536–37 (Cal. 1998).

The Jeanette V. court held that denying the father a right
to such cross-examination was not prejudicial because the
cross-examination could have only uncovered facts that
were not relevant to the current procedural status of the
case. Id. at 537.

8. Malinda S., 795 P.2d at 1252.

9. See In re Jessica B., 254 Cal. Rptr. 883, 893–94 (Cal.
1989); Baltimore City Dep’t of Social Services v. Bouknight,
493 U.S. 549 (1990). For a discussion of the interrela-
tionship between the Fifth Amendment privilege against
self-incrimination and use immunity in dependency cases,
see William Wesley Patton, The World Where Parallel Lines
Converge: The Privilege Against Self-Incrimination in Con-
current Civil and Criminal Child Abuse Proceedings, 24
Ga. L. Rev. 473 (1990).

10. Judge Posner, A Theory of Negligence, 1 J. Legal Stud.
29, 32–33 (1972).

11. Welfare and Institutions Code section 317(c) provides
that “[i]n any case in which it appears to the court that the
minor would benefit from the appointment of counsel the
court shall appoint counsel for the minor.” 

12. Lassiter v. Department of Social Services, 452 U.S. 18,
26–27 (1981) held that fundamental fairness presump-
tively requires the appointment of counsel for an indigent
“only when, if he loses, he may be deprived of his physi-
cal liberty.” However, Lassiter noted that due process may
be violated under certain circumstances if counsel is
denied in dependency cases.

13. Mathews v. Eldridge, 424 U.S. 319 (1976).

14. Id. at 335.

15. Lassiter, 452 U.S. at 18.

16. Santosky v. Kramer, 455 U.S. 745 at n.11.

17. California Family Code section 7803 provides that “[a]
declaration of freedom from parental custody and control
… terminates all parental rights and responsibilities with
regard to the child.”

18. Santosky, 455 U.S. 745 at 754 n.7 and 765 n.15.

19. Parham v. J.R., 442 U.S. 584 (1979).

20. In re Roger S., 569 P.2d 1286 (Cal. 1977).

21. Id. at 1292.

22. Under the Lanterman-Petris-Short Act, Welfare and
Institutions Code sections 5350–5371, a minor who is
involuntarily committed may have a conservator appoint-
ed who, if indigent, is entitled to the appointment of
counsel to help perfect the child’s rights. See Cal. Welf.
& Inst. Code § 5370.1 (West 1998).
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23. Lassiter, 452 U.S. at 27–28.

24. Id. at 28.

25. Id. at 30.

26. Id. at 29.

27. Pursuant to Welfare and Institutions Code sections
317(c) and 318, if there is no conflict of interest, the
county counsel, district attorney, or public defender may
represent the child at the hearing, and if the district attor-
ney has not represented the minor in the dependency
case, the district attorney can appear in dependency court
even though the minor may be subject to a delinquency
petition pursuant to section 602. 

28. Lassiter, 452 U.S. at 31.

29. In re Cindy L., 947 P.2d 1340 (Cal. 1997); In re
Lucero L., 80 Cal. Rptr. 2d 537 (Cal. 1998).

30. Lassiter, 452 U.S. at 31. For California cases consider-
ing the due process implications of denying counsel in
dependency cases, see In re Andrew S., 32 Cal. Rptr. 2d
670 (Cal. 1994) and In re Emilye A., 12 Cal. Rptr. 2d 294
(Cal. 1992).

31. For a detailed discussion of the different standards of
appellate review for denial of counsel and incompetence
of counsel see William Wesley Patton, Standards of Appel-
late Review for Denial of Counsel and Ineffective Assistance
of Counsel in Child Protection and Parental Severance Cases,
27 Loy. U. Chi L.J. 195 (1996).

32. For a discussion of how some courts relieve minor’s
counsel prior to the termination of jurisdiction or adop-
tion, see infra at text accompanying notes 33–39.

33. Welfare and Institutions Code section 317 received
only a modest modification in 1992 (Stats. 1992, ch. 433
(AB 2448)).

34. Christopher Wu, Conflicts of Interest in the Representa-
tion of Children in Dependency Cases, 64 Fordham L. Rev.
1857, 1865–66 (1996) (detailing a survey of California
counties in which county counsel “jointly represented chil-
dren and the petitioning Department of Social Services.”)
Several California cases determined whether a conflict
between the agency and child existed. For example, see In
re Patricia E., 219 Cal. Rptr. 783 (Cal. 1985); In re Mary
C., 4 Cal. Rptr. 2d 346 (Cal. 1995); In re Richard H., 285
Cal. Rptr. 917 (Cal. 1991). 

35. In re Richard H., 285 Cal. Rptr. 917 (Cal. 1991).

36. At a 1997 training session I was involved in at the Los
Angeles Child Dependency Court, I argued to a group of
counsel who exclusively represent children that they had a
duty to argue the child’s stated preference. The immediate

response from the audience was that their hands were tied
by Richard H. It was also interesting that among these
dependency court children’s advocates, the group was
almost evenly split on whether they wanted the obligation
to argue a child’s position that they thought was not in the
child’s best interest. 

37. Richard H., 285 Cal. Rptr. at 1368.

38. Welfare and Institutions Code section 317.5 provides
that “[e]ach minor who is the subject of a dependency
proceeding is a party to that proceeding.”

39. Cal. Welf. & Inst. Code § 317.5.

40. None of the seminal California cases defining attorney
zealousness, client loyalty, or confidentiality concerned
minor clients. See, e.g., Silberg v. Anderson, 786 P.2d 365,
370 (Cal. 1990); People v. Wade, 750 P.2d 794, 809 (Cal.
1988); Maxwell v. Superior Court, 639 P.2d 248, 253 n.4
(Cal. 1982); and Santa Clara County Counsel Attorney
Ass’n v. Woodside, 869 P.2d 1142 (Cal. 1994).

41. California does not have an equivalent provision to
rule 1.14(a) of the ABA Model Rules of Professional Con-
duct, which provides that “[w]hen a client’s ability to
make adequately considered decisions in connection with
the representation is impaired, whether because of minor-
ity, mental disability or for some other reason, the lawyer
shall, as far as possible, maintain a normal client-lawyer
relationship with the client” (italics added).

42. William Wesley Patton, Legislative Regulation of
Dependency Court Attorneys: Public Relations and Separa-
tion of Powers, 24 Notre Dame J. Legis. 3, 6–7 (1998).

43. For an extended analysis of the issue of separation of
powers in relation to Welfare and Institutions Code sec-
tion 317, see Patton, id. at 8–11.

44. Santa Clara County Counsel Attorneys’ Ass’n v.
Woodside 869 P.2d 1142 (1994).

45. Id. at 1151.

46. The Legislature’s promulgation of Welfare and Insti-
tutions Code section 317 violates the Santa Clara test in
a number of ways. First, defining zealousness, loyalty, and
confidentiality have traditionally been the exclusive
province of the Supreme Court. Second, such a paring
back of zealousness permits attorneys “to act in such a way
as to seriously violate the integrity of the attorney-client
relationship.” Santa Clara, 869 P.2d at 1152. And finally,
section 317 creates an absolute conflict with existing Cal-
ifornia ethical rules defining zealousness, loyalty, and con-
fidentiality. For California cases concerning the definition
of zealousness, see Drociak v. State Bar, 804 P.2d 711, 714
(Cal. 1991); Ramirez v. State Bar, 619 P.2d 399, 405–06
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(Cal. 1980); Codiga v. State Bar, 575 P.2d 1186, 1188 (Cal.
1978); In re Katz, 3 Cal. Bar Ct. 430, 438 (Cal. 1995);
Silberg v. Anderson, 786 P.2d 365, 370 (Cal. 1990); Peo-
ple v. Wade, 750 P.2d 794, 809 (Cal. 1988); People v.
McKenzie, 668 P.2d 769, 778 (Cal. 1983); Davis v. State
Bar, 655 P.2d 1276, 1279 (Cal. 1983); and Maxwell v.
Superior Court, 639 P.2d 248 (Cal. 1982). For cases dis-
cussing client loyalty, see Anderson v. Eaton, 293 P. 788,
789–90 (Cal. 1930); see also Fred C. Zacharias, Privilege
and Confidentiality in California, 28 U.C. Davis L. Rev.
367 (1995).

47. California Rules of Court, rule 1438(b)(3) provides
that “[o]nly those attorneys who have completed a mini-
mum of eight hours of training or education in the area of
juvenile dependency, or who have sufficient recent experi-
ence in dependency proceedings in which the attorney has
demonstrated competency, shall be appointed to represent
parties” in dependency court. Further, rule 1438(b)(1)
states that “‘Competent counsel’ means an attorney who
is a member in good standing of the State Bar of Califor-
nia, who has participated in training in the law of juvenile
dependency, and who demonstrates adequate forensic
skills, knowledge and comprehension of the statutory
scheme, the purposes and goals of dependency proceed-
ing, the specific statutes, rules of court, and cases relevant
to such proceeding, and procedures for filing petitions for
extraordinary writs.” Rule 1438(b)(3) further provides
that “[w]ithin every three years attorneys are expected to
complete at least 8 hours of continuing legal education
related to dependency proceedings.”

48. Patton, supra note 42, at 18.

49. The fact that the Chief Justice and other appellate
court justices sit on the Judicial Council does not resolve
the separation of powers problem. Cal. Const. art. VI, §
6 states that the Judicial Council “shall survey judicial
business and make recommendations to the court, make
recommendations annually to the Governor and Legisla-
ture, adopt rules for court administration, practice and
procedure, and perform other functions prescribed by
statute. The rules adopted shall not be inconsistent with
statute.” It is clear that in terms of the Supreme Court’s
plenary and exclusive power over the admission of attor-
neys that the Judicial Council rules shall not conflict with
decisions of the California Supreme Court as well. See In
re Jeanette H., 275 Cal. Rptr. 9, 15 (Cal. Ct. App. 1990);
Cantillon v. Superior Court, 309 P.2d 890 (Cal. Ct. App.
1957). For a more detailed discussion of the separation of
powers issues inherent in Welfare and Institutions Code
section 317.6 and rule 1438 of the California Rules of
Court, see Patton, supra note 42, at 11–18.

50. Robert R. Cochran, Jr., Crime, Confession, and the
Counselor-at-Law: Lessons From Dostoyevsky, 35 Hous. L.
Rev. 327, 333, 379 (1998).

51. Marc W. Patry et al., Better Legal Counseling Through
Empirical Research: Identifying Psychological Soft Spots and
Strategies, 34 Cal. W. L. Rev. 439, 439, 444 (1998).

52. “The goals of the attorney-client privilege are to
engender trust, confidence, and full communication.”
Robin A. Rosencrantz, ‘Hear No Evil Speak No Evil’:
Expanding the Attorney’s Role in Child Abuse Reporting, 8
Geo. J. Legal Ethics 327, 360 (1994). “Loyalty has also
been described as ‘the most basic obligation of any lawyer,
an obligation to serve his clients rather than to become
part of the official machinery that judges them.” James A.
Cohen, The Attorney-Client Privilege, Ethical Rules, and
the Impaired Criminal Defendant, 52 U. Miami L. Rev.
529, 557–58 (1998). Rule 1.7 of the ABA Model Rules of
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dentiality, and loyalty, see supra note 46. 

53. Ann M. Haralambie, The Role of the Child’s Attorney
in Protecting the Child Throughout the Litigation Process,
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Child Abuse and Neglect: The State of Child Abuse
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Professional Conduct provides that “[w]hen a client’s
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ability to make adequately considered decisions in con-
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because of minority, mental disability or for some other
reason, the lawyer shall, as far as reasonably possible,
maintain a normal client-lawyer relationship with the
client.” “The lawyer for a child who is not impaired (i.e.,
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who has capacity to direct the representation) must allow
the child to set the goals of the representation as would an
adult client.” Recommendations of the Conference on Ethi-
cal Issues in the Legal Representation of Children, 64 Ford-
ham L. Rev. 1301 (1996).

59. Catherine J. Ross, From Vulnerability to Voice:
Appointing Counsel for Children in Civil Litigation, 64
Fordham L. Rev. 1571, 1590 (1996). Some of the factors
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whether those whose interests are threatened by the pro-
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self-protective action; (4) the effect in the aggregate of
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Socially Harmful Choice—What’s an Attorney to Do?: With-
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Rev. 1101, 1102 (1994).
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70. Id. at § 361.5(a)(2).

71. Id. at § 366.26(B).
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The comment to Michigan Rules of Professional Con-
duct, Rule 1.14 states that “‘children as young as five or
six years of age, and certainly those of ten or twelve, are
regarded as having opinions that are entitled to weight in

legal proceedings concerning their custody.’” Albert E.
Hartman, Crafting an Advocate for a Child: In Support of
Legislation Redefining the Role of the Guardian Ad Litem in
Michigan Child Abuse and Neglect Cases, 31 U. Mich. J.L.
Reform 237, 238 n.7 (1997).

73. The child’s attorney should “initiate representation
premised on a presumption that the child is competent
and needs autonomy and empowerment.” Shepherd &
England, supra note 58, at 1942. This is similar to Cali-
fornia Evidence Code section 700, which provides that
“[e]xcept as otherwise provided by statute, every person,
irrespective of age, is qualified to be a witness and no per-
son is disqualified to testify to any matter” (italics added).

74. “The legal process values logical thinking. Judges are
apt, because of this bias, to value decisions which are
based upon logic. Thus, they are more likely to listen to
children who can frame their wishes in a logical structure
than to children who cannot.” Janet Weinstein, And
Never Shall Meet: The Best Interest of Children and the
Adversary System, 52 U. Miami L. Rev. 79, 117 (1997).

75. Haralambie & Glaser, supra note 60, at 64.
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an adult, thus weakening their trust of authority figures, if
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fails to maintain the duties of loyalty and confidentiality,
the child will be severely emotionally re-traumatized and
any needed therapy may take much longer to be effective.
“In a purely therapeutic environment, the rationale behind
confidentiality may be even stronger … the first goal of
therapy is the development of a trusting relationship in
which the patient can disclose secrets. Once this therapist-
patient relationship is in place, any violation of this trust
is devastating to the therapeutic intervention.” Gerard F.
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Marshall L. Rev. 617, 627 (1994).

77. “‘[T]he adversary system functions best and most fairly
only when all parties are represented by competent coun-
sel.’ Indeed, the absence of counsel in an adversary system
severely diminishes the odds of justice being served.”
Ross, supra note 59, at 1572–73. If statutes or rules of
court silence the child’s attorney merely because she deter-
mines that her client has minimal capacity, no one will
represent the child’s interests as seen through the child’s
eyes. “[T]he other participants in the proceedings cannot
be counted on to speak for the child. Parents and those
who represent them have their own perspectives to pres-
ent, while the court, with all of its other responsibilities,
cannot be expected to focus upon the needs of the child.”
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78. Edwards, supra note 77, at 67.
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court day to operate each of the dependency courts for a
total operating cost in 1988–1989 of $1,163,330 per
courtroom. Id. at 49.
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tor Dependency Court Legal Services, Inc.; and Richard
Martinez, Assistant Dependency Court Administrator for
providing me with invaluable data regarding the DCLS
contract and the budget for section 317 private-panel
attorneys. A copy of the DCLS contract (hereinafter DCLS
Contract) and the court’s attorney budget reports are
maintained by the author. Ventura County has contracted
dependency court representation with “[a] group of three
lawyers … .” Amy Bentley, Ventura Defense Attorneys Fear
Dependency Court System Unfair, L.A. Daily J., Jan. 7,
1999, at 3. In addition the Orange County Juvenile
Court and the Orange County Board of Supervisors have

contracted dependency attorney services to the law firm of
Harold LaFlamme. Edwards, supra note 77, at 91.

86. DCLS Contract at 8.

87. Id. at 9.

88. Id. at 10.

89. When the current DCLS contract with Los Angeles
County expires, DCLS will be forced to contract with the
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that time it is likely that DCLS will lose its indemnifica-
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the court and parties suing DCLS. It is difficult to deter-
mine the consequences of the loss of indemnification on
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clear that their malpractice premiums may rise exponen-
tially because of the new tort exposure.

90. Feb. 26, 1999, letter from Edgar B. Gilmore, Execu-
tive Director, DCLS, to author at 2.

91. Id. at 2.

92. Id.

93. Id. The data do not include the cases that DCLS liti-
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94. Id.

95. Since I am the externship director for Whittier Law
School and director of the Whittier Law School Center
for Children’s Rights, I send several externship students to
DCLS during the Fall, Spring, and Summer law school
sessions. Many of the externship students have taken
courses in juvenile dependency law, juvenile trial advoca-
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96. “Court officials switched to a contract system because
the new Trial Court Funding law transfers courts’ budget-
ing to the courts … .” Amy Bentley, Ventura Defense
Attorneys Fear Dependency Court System Unfair, L.A.
Daily J., Jan. 7, 1999, at 3.
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Neglect Cases (approved Feb. 1996) (hereinafter ABA
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be independent from the court, court services, the parties,
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98. Id. at Standard J-1.

99. A study of California dependency court attorney fees
“found that counties had a maximum limit on cases rang-
ing from $300 to $1,500 a case.” Edwards, supra note 77,
at 69 n.12. The Los Angeles Dependency Court does not
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attorneys in representing their clients … .” Revised Poli-
cy for Appointment and Payment of Fees to WIC
317 Panel Attorneys and Blanket Order, July 1,
1998, at 9 (hereinafter Revised Policy).

100. “Unfortunately, high costs make it difficult to pro-
vide comprehensive advocacy for children in legal pro-
ceedings … . Even when required by the Constitution or
by statute, courts and political leaders have balked at pro-
viding adequate representation for children.” Edwards,
supra note 77, at 69.

101. Bentley, supra note 96, at 3. 

102. Id.

103. Edwards, supra note 77, at 91–92.

104. Revised Policy, supra note 99, at 1, 3. Los Angeles
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for private defense counsel in juvenile delinquency cases;
the county is expected “to realize annual savings of
$600,000 from the previous year.” Cheryl Romo, Defend-
ers of Poor Kids Earn $250 per Case; Flat Fees Lambasted
for Excising Children From the Constitution, L.A. Daily J.,
Dec. 24, 1998, at 1.

105. Appointee Earnings, supra note 84, at 1–15.

106. The quality of advocacy of dependency court attor-
neys is low because they may “be unable to investigate
their cases, consult with experts, or prepare for hearings.
It is typical for cases to settle just before a scheduled hear-
ing, not because the parties suddenly discovered a way to
resolve their differences, but simply because this may be
the first time all of the attorneys have had the opportunity
to discuss the case with each other.” Weinstein, supra note
74, at 120. One report listed 40 to 50 cases as a reason-
able dependency attorney caseload; “in San Diego, for
example, the Public Defender’s Office, Child Advocacy
Division, expects its attorneys to handle a caseload of 200
children.” Id. at 120 n.132. One author has indicated that
in order for children’s attorneys to remain competent,
they should have no larger a caseload than attorneys rep-
resenting adults. Edwards, supra note 77, at 77.

107. Bentley, supra note 96, at 3.

108. Welfare and Institutions Code section 352 provides
that “[c]ontinuances shall be granted only upon a showing
of good cause and only for that period of time shown to
be necessary by the evidence presented at the hearing … .”

109. Feb. 26, 1999, letter from Richard Martinez, Assis-
tant Dependency Court Administrator to author: “We do
not track WIC 317 Panel caseloads per se … .” However,
taking the total annual fee billed by a panel attorney and
dividing it by the number of claims “will give a very good

approximation of each individual panel attorney case-
load.” Id. In addition, DCLS does not track the caseloads
of its attorneys. Although DCLS knows the total number
of cases allocated among the three separate offices and the
total number of attorneys on staff, it does not break down
that data in relation to each attorney’s individual caseload.
Feb. 26, 1999, letter from Edgar B. Gilmore, Executive
Director, Dependency Court Legal Services, Inc., to
author at 1, and attachment, DCLS Responses to Ques-
tions 4, 5, and 6. 

110. Although it is true that several panel attorneys were
awarded fees in 1997–1998 that exceeded the salary of
county counsel, many panel attorneys only earned
between $50,000 and $70,000.

111. DCLS Contract, supra note 85, at 3.

112. Unlike the “flat-fee” compensation system for pri-
vate-panel attorneys, the DCLS contract includes an
“inflation adjustment” that may be granted by the project
director as long as the money exists and as long as the
agreement “remains cost effective.” Id. at 8.

113. Cynthia D., 851 P.2d 1307.

114. ABA Standards, supra note 97, Standard L-1, at 10.

115. Id., Standard J-1, at 10. 

116. Linda Katz, one of the architects of concurrent plan-
ning, defines it as working “towards family reunification
while, at the same time, developing an alternative perma-
nent plan.” Cal. Dep’t of Social Services, Concur-
rent Services Planning: Resource Guide (June 19,
1998) at I-2 to I-3. The California model of concurrent
planning has been defined as “[t]he process of immediate,
simultaneous and continuous assessment and case plan
development that provides a continuum of options to
achieve early, family-based permanency for every child
removed from his or her family.” 19 Cal. Dep’t of
Social Services, The Governor’s Adoptions Initia-
tive: Progress Report II, Report to the Legislature
(Feb. 1, 1997 & Mar. 1, 1997).

117. Concurrent planning was adopted as part of AB
1544, Stats. 1997, ch. 793 (1997), which is codified in
Welfare and Institutions Code section 366.21(c), to
require that the court at each review hearing consider “the
efforts made to achieve legal permanence for the child if
efforts to reunify fail.”

118. Welfare and Institutions Code section 316.2 pro-
vides that paternity shall be established at the detention
hearing, “or as soon thereafter as practicable … .”

119. Welfare and Institutions Code section 319(d) pro-
vides that “‘relative’ means an adult who is related to the
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child by blood, adoption, or affinity within the fifth degree
of kinship, including stepparents, stepsiblings, and all rel-
atives whose status is preceded by the words ‘great,’ ‘great-
great,’ or ‘grand,’ or the spouse of any of these persons … .”

120. Cal. Welf. & Inst. Code § 361.3(a)(4) (West Supp.
1999).

121. See id. §§ 361, 5(b)(1)–(b)(12) and (e)(12); id. §
361.5(a)(1) (reduction of reunification services to 12
months for children under 3 when taken from the parents’
custody).

122. Cal. Welf. & Inst. Code § 361(b) (West 1998);
Cal. Fam. Code § 8700(b) and (h) (West Supp. 1999).

123. Cal. Fam. Code § 8417 (West 1994). For a survey
of concurrent services options, see The Southern Region
Public Child Welfare Training Academy Presents: Con-
current Plannning: The Video Conference (video and
handout presented by Gary Seiser & Irene Becker, 1998).

124. Although concurrent planning does not permit bal-
ancing the quality of the life the child will receive if
returned home with the quality of life if placed in an
adoptive home, that comparison, even if only subcon-
scious, cannot help but affect any fact-finder’s decisions,
no matter how conscientious the judge. “As a result of the
prevalence of the ‘best interests’ standard, judges will
often be preoccupied throughout all phases of the pro-
ceedings with the ‘best interests of the child,’ even when,
at a given phase of the proceeding, another standard, such
as parental fault, is controlling.” Jean Koh Peters, The Roles
and Context of Best Interest in Child-Directed Lawyering for
Children in Child Protective Proceedings, 64 Fordham L.
Rev. 1505, 1515 (1996). 

125. “Sequentiality describes the effect of the first deci-
sion on later decisions when the decision-making follows
a standard pattern. In the context of both child protection
and family custody proceeding, the effect of sequentiality
is that the first decision is often determinative of later
decisions … .” Weinstein, supra note 74, at 112.

126. Of course, if counsel assumes a “best interest” advo-
cacy model rather than a “child’s preference” model, the
attorney may not even cross-examine or attack the
prospective adoptive parents for fear of driving them away
from the child in case parental termination occurs. 

127. In re Jesse C., 84 Cal. Rptr. 2d 609 (Cal. 1999).

128. Id. at 613, 615.

129. “There is no requirement in the statute that a parent
establish, by a preponderance of the evidence or other-
wise, a continuing need for counsel. The right is unquali-
fied.” In re Tanya H., 21 Cal. Rptr. 503, 507 (Cal. 1993).

In re Janet O., 50 Cal. Rptr. 2d 57, 61 (Cal. 1996) held
that the “need for counsel in the case of an interested,
concerned parent is presumed.”

130. “An attorney may be relieved in a noticed hearing
upon substitution of another attorney.” In re Julian L., 78
Cal. Rptr. 2d 839, 841 (Cal. 1998). See also In re Marilyn
H., 851 P.2d 826 (Cal. 1993).

131. Tanya H., supra note 129, at 507 n.5.

132. Welfare and Institutions Code section 366.29 pro-
vides that “[w]ith the consent of the adoptive parent or
parents, the court may include in the final adoption order
provisions for the adoptive parent or parents to facilitate
postadoptive sibling contact.”

133. Jesse C., supra note 127, at 609. 

134. In 1994 Dr. Sara Latz and I presented the first
empirical database regarding siblings placed outside the
home into different placements: Severing Hansel From
Gretel: An Analysis of Siblings’ Association Rights, 48 U.
Miami L. Rev. 745 (1994). In that article we chronicled
empirical research that demonstrated that the longer sib-
lings remained apart in separate placements, the less likely
they were ever to be reunited. Id. at 758. Therefore, in the
above hypothetical, the siblings could demonstrate preju-
dice from the department’s failure to place them in a
prospective adoptive home that would either adopt both
children or adopt one and grant liberal postadoptive visi-
tation to the other.

135. For a history of the 19th-century child reformer
movement wherein the house of refuge, the juvenile asy-
lum, foster homes, and the Society for the Prevention of
Cruelty to Children developed, see Mason P. Thomas,
Child Abuse and Neglect Part I: Historical Overview, Legal
Matrix, and Social Perspectives, 50 N.C. L. Rev. 306–13
(1972).

136. For instance, rule 1438(b)(3) of the California Rules
of Court creates a presumption that attorneys who have
“completed a minimum of eight hours of training” are
competent. I praise the Judicial Council for its efforts to
increase the quality of advocacy in dependency courts;
however, the standards set are so low that I doubt whether
participation in such a minimal level of training will make
a significant difference in the quality of advocacy. In addi-
tion, as demonstrated earlier, the Judicial Council has vio-
lated separation of powers by declaring specific standards
of competency for attorneys declared competent to practice
in any court of this state by the California Supreme
Court. Of course, the Supreme Court could adopt rule
1438 and thus easily cure the separation-of-powers problem.
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137. “In representing the best interest of the child, the
GAL is not required to adhere to the stated desire of the
child.” Francis G. Hill, Clinical Education and the “Best
Interest” Representation of Children in Custody Disputes:
Challenges and Opportunities in Lawyering and Pedagogy,
73 Ind. L. Rev. 605, 618 (1998).

138. “[A] GAL serves as an officer of the court … .” Id. at
617.

139. Rule 3.7 of the ABA Model Rules of Professional
Conduct, which prohibits an attorney from serving as a
witness in the litigation, does not apply to GALs. Id. at
630.

140. “‘Jurogenic effects’ refers to the harm ‘that flows
from [a child’s] contact with the legal system.’” William
A. Kell, Voices Lost and Found: Training Ethical Lawyers for
Children, 73 Ind. L.J. 635, 655 n.71 (1998).

141. Some see volunteer guardians ad litem as saviors
because they believe administering such a volunteer sys-
tem costs almost nothing. On the contrary, according to
the National CASA Association Annual Program Survey
1998: the median annual cost of CASA services per child
nationwide is $562 ($940 per child in areas where the
population served is greater than 400,000). For example,
the Los Angeles Dependency System Child Advocates
Office “is funded privately by Friends of Child Advocates
through the solicitation of financial support from corpo-
rate and foundation grants as well as individual contribu-
tions. Public funding matches private funding from two
sources, the State of California Superior Court Trial Fund
budget, and by funds from Los Angeles County Superior
Court’s budget.” Nina Weisman, Court-Appointed Spe-
cial Advocates’ Perceived Effectiveness (master’s thesis,
presented to the Dep’t of Social Work, California State
University, Long Beach, 1991, microformed on UMI No.
1387665), at 10. 

Several empirical studies have indicated that GALs are
as effective as most dependency attorneys in perfecting
children’s rights. However, the results of those samples are
easy to explain. First, unlike dependency attorneys who
have caseloads of 200 to 400 children, most volunteer
guardians ad litem handle only one or two cases simulta-
neously. “CASAs, in general, carry no more than one to
two cases at a time, leaving ample time for fact investiga-
tion and social aspects of the case, leaving attorneys to
analyze results of the case.” Id. at 17. “One study con-
cluded that trained volunteers, such as CASA workers, are
as effective as trained attorneys in representing their
clients, and more effective than untrained attorneys. This
is understandable since trained volunteers have fewer cases
than the professionals and more time to devote to each

child they represent.” Edwards, supra note 77, at 91. See
also Cynthia Ann Calkins, The Effectiveness of Court
Appointed Special Advocates (CASAs) to Assist in Perma-
nency Planning (thesis presented to the University of
Nevada, 1997, microformed on UMI No. 1387119); Cyn-
thia Sutton McDanal, Guardians Ad Litem and Judicial
Decision-Making in Cases of Child Abuse and Neglect
(thesis presented to University of Florida Dep’t of Philos-
ophy, 1994, microformed on UMI No. 9606823). Howev-
er, there has never been an empirical study comparing the
results of trained dependency court attorneys who have
very small caseloads with volunteer guardians ad litem. It
is obvious that if GALs are not attorneys, they will not
recognize the legal significance of facts they discover and
will not have the ability to marshal, as opposed to merely
present, the facts to the court. 

142. Welfare and Institutions Code secton 317.5 provides
that minors are a party to the dependency proceeding and
that parties “shall be entitled to competent representation.”
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